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ANNCR? 

THE AMERICAN SUPREME COURT HEARD ORAL ARGUMENT THIS WEEK 
CON MONDAY) IN A TEST CASE INVOLVING THE RIGHT OF AN ACCUSED 
CRIMINAL TO BE TRIED IMPARTIALLY AND THE FREEDOM OF THE PRESS, 
CHRIS KERN HAS A BACKGROUND REPORT. 
VOICE: 

THE U.S. CONSITUTTION GUARANTEES THAT CRIMINAL DEFENDANTS 
WILL HAVE A PUBLIC TRIAL, IT ALSO PROHIBITS MOST RESTRICTIONS 
ON FREEDOM OF THE PRESS, WHAT THE CONSTITUTION DOESN'T SAY IS 
HOW TO RESOLVE THE CONFLICT BETWEEN THOSE BASIC PRINCIPLES WHEN 
PUBLICITY THREATENS TO MAKE A FAIR TRIAL IMPOSSIBLE, $0 THE 
SUPREME COURT IS BEING ASKED TO RULE ON THE CONSTITUTIONAL 
ACCEPTABILITY OF AN IHCREASINGLY POPULAR SOLUTION: GAG ORDERS 
BY TRIAL JUDGES THAT PREVENT NEWSHEN FROM REPORTING FACTS THAT 
COULD PREJUDICE THE RIGHTS OF A DEFENDANT. 

THE MAIN REASON THAT CRIMINAL DEFENDANTS CAN BE HURT BY 
PUBLICITY IS THAT THE UNITED STATES DEPENDS ON THE TRIAL 
JURY, A PANEL OF CITIZENS CHOSEN FROM THE COMMUNITY, TO DECIDE 
THE FACTUAL ISSUE OF GUILT OR INNOCENCE. THE JURY IS A 
CONTROVERSIAL INSTITUTION IN AHERICAN LEGAL CIRCLES AND MANY 
AMERICAN LAWYERS THINK THE TIME HAS COME TO ABOLISH IT IN 
CIVIL CASES AS AN INEFFICIENT AND ARCHAIC WAY OF DECISION~- 
MAKING. 

BUT NOBODY SERIOUSLY WANTS TO ABOLISH THE TRADITIONAL 
RIGHT OF A DEFENDANT IN A CRIMINAL CASE TO HAVE HIS GUILT 


OR INNOCENCE DECIDED 8Y THE MEMBERS OF HIS COMMUNITY. AND 
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AS LONG AS THE JURY TRIAL CONTINUES TO BE USED IN CRIMINAL 
PROCEEDINGS, THERE IS ALWAYS THE POSSIBILITY THAT MEMBERS 
OF THE JURY MAY BE TEMPTED TO BASE THEIR DECISION ON WHAT 
THEY READ IN THE NEWSPAPERS AND SEE ON TELEVISION INSTEAD 
OF THE EVIDENCE PRODUCED IN COURT. 

THE TEST CASE BEFORE THE SUPREHE COURT INVOLVES A 
SENSATIONAL MASS MURDER IN THE WESTERN STATE OF NEBRASKA. 
THE LOCAL PROSECUTOR SAYS HE GOT CALLS FROM NEWS ORGANIZATIONS 
AS FAR AWAY AS THE TIMES OF LONDON AND HE WARNED THE JUDGE 
THAT ALL THE PUBLICITY MIGHT MAKE THE CASE IMPOSSIBLE TO TRY, 
THE JUDGE ISSUED AN ORDER AGAINST NEWS REPORTS OF FACTS THAT 
WOULD ESTABLISH THE DEFENDANT'S GUILT, THE NEWSMEN WHO WERE 
COVERING THE CASE WOULD BE FREE TO REPORT THOSE FACTS AFTER 
THE JURY WAS CHOSEN, BECAUSE THE PANEL MEMBERS COULD THEN BE 
KEPT IN HOTEL ROOMS FOR THE DURATION OF THE TRIAL AND DENIED 
ACCESS TO THE NEWS. BUT PUBLICITY BEFORE THEY WERE SELECTED 
COULD MAKE IT IMPOSSIBLE To FIND IMPARTIAL CITIZENS TO CHOOSE 
THE JURY FROM, 

NOW LOCAL REPORTERS AND SEVERAL NATIONAL NEWS ORGANIZATIONS 
HAVE ASKED THE SUPREME COURT TO RULE THAT EVEN THAT LIMITED GAG 
ORDER IS AN UNACCEPTABLE RESTRICTION ON FREEDOM OF THE PRESS, 
THE NEWS ORGANIZATIONS FEEL THAT IF THE SUPREME COURT SANCTIONS 
THIS TYPE OF RESTRAINT, JUDGES WILL INEVITABLY USE GAG ORDERS 
IN CASES WHERE THE NEED TO PREVENT PUBLICITY I5 LESS ACUTE, 
THAT, THEY SAY, COULD PREVENT THE PRESS FROM INQUIRING INTO POLICE 
PROCEDURES AND THE WAY CRIMINAL TRIALS ARE CONDUCTED, WHICH WOULD 
INCREASE THE CHANCES THAT THE RIGHTS OF DEFENDANTS WON'T ALWAYS 


BE PRESERVED. 
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THAT, OF COURSE, IS WHY THE AUTHORS OF THE U.S. CONSTITUTION 
WANTED TRIALS TO BE PUBLIC IN THE FIRST PLACE AND WHY THEY 
WROTE SUCH A SWEEPING GUARANTEE OF FREEDOM OF THE PRESS. THE 
QUESTION NOW 1S WHETHER THOSE TWO CONSTITUTIONAL PROVISTONS 
CAN BE RECONCILED IN AN ERA OF RADIO AND TELEVISION == OR WHETHER 


FREEDOM OF THE PRESS MUST YIELD, 


GH/RTD 


